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I ntroduction I

There isatrend across Canada towards using alternativesto the traditional

justice system because of serious dissatisfaction with its ability to be responsive to
people and their experience. This trend provides an opportunity to shift the perspective
of doing justice to one of protecting and serving the people and communities who are
harmed.

Various agencies and individuals in Newfoundland and Labrador are increasingly and
enthusiastically promoting alternatives to the traditional court system. Words such as
mediation, conditional sentences and restorative justice are now part of the
vocabulary. Local and national organizations offer training courses for these
processes. Practitioners advertise their services. This movement from the adversarial
court system to other methods challenges us
to improve conflict resolution in the justice
system.

| believe that the desire for
justice of every human being
is the source of our desire for
equality. For inequality is
injustice.

While the positive side of these alternativesis
welcomed by many, those involved with
women's equality recommend vigilance. At
the heart of the concernsis the protection of
women who have experienced violence and
those who are in rel ationships of unequal

Madame Justice
power and control.

L’ Heureux-Dube, “Making
Equality Work”, an addressto the
Department of Justice Canada,
Ottawa, December 10, 1996.

The Provincial Association Against Family
Violence (PAAFV) isan umbrella
organization of shelters and transition houses
which advocates for ajustice system that
protects and serves people and communities.
It isaware of the particular needs and perspectives of women, children and other
vulnerable popul ations and works towards protecting their interests.

The PAAFV decided to produce a handbook for the use of policy makers and service
providers who help individuals consider alternativesto court. The handbook aimsto:

. create dialogue and mobilize people to inform policy and shape
programs.



. introduce gender inclusive analysisto increase awareness of gender
issues and articulate the best ways of serving women, children,
vulnerable populations and communities.

. explain different aternative dispute resolution (ADR) processes and
programs accurately and explain restorative justice philosophy.

. create acommon language and understanding around the terminol ogy.

. encourage organizations involved in ADR training programs to
incorporate gender analysis into the curriculum.

The handbook presents facts, reflection, analysis and cautions. The cautions indicate
points of concern - places where safeguards to protect women must be incorporated
into policy, programs and service delivery. It introduces gender analysis - a process
that is particularly useful at the planning stage of devel oping policies and programs.
Gender inclusive analysisis atool and approach which helps makes clear the different
perspectives women and men bring to program and policy development and shows the
different waysthey are affected. It recognizes that not all women are the same and
perspectives vary according to age, sexual orientation, colour, race, ethnicity,
ability/disability and socio-economic status. Gender analysisisideally part of amore
comprehensive diversity analysis that assesses the impact of laws, policies or
programs on the full range of diverse groups in Canadian society.

In order to appreciate the different perspectives of men and women we present the “big
picture” of our society through social and economic indicators such as poverty levels,
access to decent housing, and violent crime. Thisinformation helpsto clarify the
difference gender makesto an individual's life experience.

Both provincial and federal governments have made commitments to the use of gender
based analysis. People, Partners and Prosperity: A Strategic Social Plan For
Newfoundland and Labrador, 1998, published by the Government of Newfoundland
and Labrador states that a gender based analysis framework will be formulated for the
purpose of assessment of provincia legislation, policies and programs. In 1998, the
Women'’ s Policy Office published Guidelines for Gender Inclusive Analysis: An
Integrated Approach to Policy/Program Devel opment. The Government of Canada
included a commitment for gender analysis of future legislation and policies with the
presentation of its Federal Plan for Gender Equality to the Fourth United Nations
World Conference on Women in Beijing in 1995.



This handbook will benefit those responsible for policy and program devel opment, by
providing them with tools for understanding gender differences and systemic
inequality. It will aso contribute to the work of service providers who assist
individuals with decision making about alternatives to court — professional staff in
shelters, transition houses, women’ s centres and victim services, aswell as police
officers, corrections officials, advocates for offenders, lawyers, family counsellors,
and socia workers.

The handbook does not provide a comprehensive gender inclusive analysis of
alternatives to court such as family mediation, diversion, victim offender mediation
and community justice forums. Thisremainsto be done. However, with the use of
“caution boxes,” the authors direct attention to areas of concern to women.
Regrettably, it was not possible to extend the analysis from the point of view of age,
sexual orientation, colour, race, ethnicity, ability/disability and socio-economic status.

Another area needing further work isthe issue of children who may be subject to
conflict resolution processes and alternatives to court. While legislative and policy
changes which address the better care of children are welcome, an analysis of the
potential impact of these processes on children is needed. It is beyond the scope of
this project to adequately present these concerns.

The Provincial Association Against Family Violence hopes to secure funding

that will support amore in depth analysis and creation of atemplate to guide program
planning and refining. It ishoped that Phase Two of this project will include the
development of a workshop curriculum through which participants can engage in
gender inclusive analysis of specific ADR processes.



Woman Positive Voices

Questions about power, decision making, violence and equality are consistently put
forward by people and groups which work for women'’ srights. They challenge the

peoplein power - governments - to create policies and
programsthat will lead to systemic equality for women.

Thisiswhat we mean by “woman positive.” When | feed the
hungry they call me a

Lots of people work hard to reform systems. This saint; when | ask why

means things get alittle better than they were before. the people are hungry

Some people are more insistent and say the systems are they call me a

unjust and the only way to introduce justiceisto communist.

transform the systems.

Dom Helder Camara

People who promote woman positive programs and
policiesraise similar questions. They keep the big
picture in the forefront and challenge usto create a
society where all people are equal. This handbook invites you to stay open to that voice
which callsfor social justice and equality. With these values we cannot stray far from
public policy that serves al people well.

Trends Towards Alter natives

Most provinces now have policies and programs offering alternatives to court. Some
refer to these as DR (Dispute Resolution), others use ADR (Appropriate Dispute
Resolution), while still othersuse ADR (Alternative Dispute Resolution). This
terminology, along with Alternative Measures, Mediation and Restorative Justice, is
the cause of considerable confusion. A glossary is provided at the end of this
handbook, to define the terms used.

The Government of Newfoundland and Labrador is currently considering alternative
options that will demand policy and program decisions. For example, courts dealing
with family cases are discussing extension of services such as mediation and parent
education, which are currently provided by the Unified Family Court in St. John's.



Another example of an upcoming change can be found in the new Child, Y outh and
Family Services Act (formerly the Child Welfare Act) which was passed by the House
of Assembly inlate 1998 and is expected to come into force in the near future. It
allows both the socia worker and the judge to resolve a conflict by using an alternative
dispute resolution process. In other provinces, mediation has been used in these cases.
The process attempts to shift the focus from proving parental fault to an emphasis on
the child'swelfare.

This environment of change, planning and devel opment demands an informed public
and an attentive bureaucracy. Alternatives to the current justice system are welcome
because of weaknessesin the adversarial courts and judicial processes (see Section
Two). However we must be careful not to create new weaknesses in the alternatives
we establish. The PAAFV challenges those devel oping alternatives and policiesto be
responsive to the needs and perspectives of women, children and vulnerable
populations.

This handbook has been compiled into four sections. Depending on your background
and experience some sections may offer new information while the information in
others may be well known to you. Since each section was designed to stand on its own,
some repetition of information was necessary.

Section Oneintroduces The Big Picture-- alook at sex, gender, systemic inequality
and gender inclusive analysis. It also looks at the ways in which power worksin a
relationship.

Section Two provides Background I nformation on the Canadian L egal System. It
raises important concerns about how the legal system affects individuals who useit.
Alternative trends within the justice system are described. These include Alternative
Measures, a program available to youth and adults to divert offenders from the court
and prison system and alternatives to prison such as conditional and suspended
sentences.

Section Three exploresMajor Influences on Alter natives, including Restorative
Justice and some programs rooted in that framework. Alternative Dispute Resolution
processes are highlighted, in particular the different forms of Mediation. The concerns
raised by a gender inclusive analysis are discussed.



Section Four containsinformation on Programsin Newfoundland and L abrador.
Y outh Diversion is widespread while the Unified Family Court mediation programis
available only in St. John's. Community Mediation Servicesis profiled, asan
organization committed to providing alternative dispute resolution processes. Thisis
an information only section and does not include a gender analysis.

ThereisaGlossary of terms at the end of the handbook that might be useful asyou
use and share this information.
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Principles and Assumptions

< Changesin the justice system, laws, programs and policies have an
impact on people. When considering the impact it is necessary to ook at
the lives of women and men and not assume the impact is the same for
both.

< Women in our society have not yet reached equality with men. While
some individua women have achieved and even surpassed economic and
socia parity with their male counterparts, the vast majority have not.
This handbook illustrates the impact of systemic inequality on women.

< Too few women are involved in decision making processes and
|eadership positions within organizations, communities, and
governments. The experience of women isvaluable and offersa
significant contribution to these processes.

< It isimportant that biases in the system be identified and addressed
because awarenessisacritical step in correcting biasesin the system.
People’ s values and life experiences shape their perspectives and
influence their policy, program and service delivery work.

< Both women and men must be involved in creating an equal society. The
benefitswill help usall.

< Gender inclusive analysis must become an integral part of policy and
program work in order to create effective public policy that ensures the
safety and equality of women and children.

< An appreciation of gender differencesincludes an understanding of the
different needs, roles, life experiences, economic and social
circumstances facing women and men. The nature of relationships
between men and women is also important.
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A gender inclusive analysis appreciates that not all women are the
same. Women can be disadvantaged further by age, the colour of
their skin, sexual orientation, race, ethnic background, ability and
disability and income. They are therefore affected differently by
policies and programs.

Mediation and other ADR processes are not appropriate problem
solving practicesin every situation. For example, women exiting
abusive relationships are vulnerable to making agreements that are
not fair and equitable and which can have negative long term
consequences.

To be effective, ADR processes have to be adequately funded and
supported by complementary services such as availability of
lawyersto individualsinvolved in family mediation. Women must
know their rights before negotiating these same rights.

ADR processes are an appropriate alternative to the court system
when they suit the particular circumstances of the people involved
and not because governments think it is cheaper justice.

ADR cannot replace the court system. It isimportant for casesto
go before the courts when conflict is escalated, when thereisno
cooperation or when a court ruling on a case may result in the law
being changed.



Section 1

Parts of the Big Picture I

Sex and Gender

Thereisadifference between sex and gender. A
person’s sex is either male or femaleandisa
description of the way peopl€e’ s bodies are made.
Gender bringsin aspects of people’slife
experiences, including expectations that are put on
women to be feminine and men to be masculine,
i.e. that it'sOK for girlsto cry but not for boys.

If you take two infants of the same race, one of the main differences between themis
whether they are male or female. However the expectations that are put on them have a
great deal more to do with gender than with sex. These gendered assumptions are
socially constructed by societies. They can vary from country to country and from
cultureto culture.

There are gender expectations about needs and rights, for example, that men should be
paid a decent wage because they have greater needs and more family responsibilities
than women. The gender expectation isthat women do not have the same need for
decent pay and benefits because they don’t need as much, have men to take care of
them and that family needs take priority.

Systemic I nequality

It isimportant to give gender issues consideration because of the “big picture” that
affects women in our society. It hurts women and men when governments provide
programs which do not take women’ s experiences and needs into account. Consider,
for example, descriptive categories like income, social status, poverty, benefits,
education and standard of housing in our country and province. These are used to
assess the health and well being of people and are called social and economic
indicators. The indicators paint a picture that shows women and men are not equal. This
holds true in our families, our communities, our province and our country. Thisis
called “systemic inequality” becauseit isevident in many aspects of lifeandin
government and business programs and policies. Systemic inequality cannot be
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corrected by simply changing one rule or practice. For example, in Canada, 80% of
single parents are women and 60% of these female led families have an average
income of $12,000 less than single parent families headed by men (1995, Statistics
Canada). While the female led families could truly benefit from increased income, the
increase alone would not create equality.

Systemic inequality refers to the unequal living conditions, opportunities and status of
women. We see it in the continued violence against women in relationships and other
ways. We seeiit in the fact that women’s paid work and unpaid work are underval ued.
While there have been some positive changes, systemic inequality persistsinthe“big
picture”.

Gender Inclusive Analysis

When new programs or policies are developed by governments or community agencies
it isimportant to look at them carefully and anticipate how they might affect women
and men differently. When we do this“looking at” from the point of view of the “big
picture” and take gender into consideration it iscalled a“gender inclusive analysis’.
It assumes that we can make changes and move closer to equality for women and men.
Inthisanalysis, or taking things apart for a closer look, we uncover the things that are
taken for granted, assumed to be true but not stated clearly. If welook at the “big
picture” we see that women in our province do not have the same chances that men
often have.

If welook at things from the point of view that equality means everybody isthe same
and that gender does not make a differenceit iscalled agender neutral analysis.
Gender neutral analysis may not result in equality for men and women.
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Social and Economic Indicators

Women in Newfoundland and Labrador who work all year earn approximately
65% of the grossincome of a male counterpart(1996 Census).

When it comes to tax deductions women don’t get credit for caring work.
Sometimes women choose to do this work; sometimes they are expected to do
the work because they are women. Women do lots of work that they don’t get
paid for doing, like caring for elderly family members and taking care of
children. This affects women financially for their whole lives.

Women who are senior citizens are more likely to live in poverty and to live
longer — 72% of low-income Canadians aged 65 and over are women.

For every 10 peopleliving in along term care institution —amost 70% are
women.

72% of lone parent families live below the poverty line. Most lone parent
families are led by women (Statistics Canada, 1995).

In Newfoundland, the 1996 Census found that out of atotal of 20,485 lone
parent families with never married children at home, women led 17,240 of
these households —that is, 84%.

Women are more likely to experience violence than men.
* Studies show that most women are afraid to walk alone at night

(The Canadian Panel on Violence Against Women).
* Every 6 minutesthereis asexual assault committed in Canada; 90% of the
victims are female ( House of Commons 1991, The War Against Women). *
One half of all Canadian women have experienced at |east one incident of
physical or sexual violence since the age of 16. (Statistics Canada)

This means most women are very aware of the threat of violence - that it could
happen to them. The same is not true for most men. While men are often
physically stronger than women and might feel more confident in defending
themselves, the issue is much deeper.
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The option of walking at night is one most men take for granted. Women cannot take
that option for granted because life experience has shown women that they are more
likely to be avictim of violence. And so it is clear that awoman’s choiceis affected by
her past experiences, roles and expectations.

A society that values and works to achieve equality promotes life choices that are not
limited by gender. Asan example: A woman walks alone at night. If she choosesto
take the risk and gets hurt sheis often blamed for showing poor judgement, making bad
decisions and not giving enough recognition to the realities of awomen’slivesin our
society. Sheisblamed for not knowing her place, not having common sense. If we
believe al citizens should be able to walk aone at night then our laws and the ways we
react as a society when violence happens to women would support that basic
assumption about equality.

Uncovering Gender Assumptions

The following examples show how agender inclusive analysis uncoversthe
assumptions we make because of gender expectations. Y ou may not share the views but
they will help you understand how to look at issues through a gender inclusive lens.

Example 1. A decent wage

A stereotypical view:
Men should be paid a decent wage and have benefitsin
order to meet their needs and care for responsibilities
such as their families. Women do not have the same need
for decent pay and benefits because their needs are not as
great, they have men to take care of them and the family
needs take priority.

L ets consider the assumptions being made about what women need and what men need
based on their gender; the roles and expectations we have of them.



Assumption 1.

Discussion

Assumption 2.

Discussion

Assumption 3.

Discussion
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Family needs are most important.

This assumption is commonly accepted. Family needs, when met,
leads to creating healthy children and building strong
communities. Few would argue with this assumption.

Family needsare primarily awoman’swork and concern.

Thisfamily caring work is so closely connected to being female
and how awomen should spend her life energy that no financial
compensation, either in cash or tax credit, is necessary. WWomen
are doing what comes naturally, what they are meant to do and
what they are most happy doing. Thisis not dwaystrue. Whileit
Isimportant to support women who make the choice to work in
thisway, it is aso important that in some way as a society we
value that contribution. It is also important that women have the
choiceto livetheir lives differently. Therefore programs and
policies such as home care for the elderly, child care for the
young and wages should not assume awoman will take care of al
the families needs.

All familiesinclude a man and that he wor ks outsidethe
home for a decent wage.

The facts of the “big picture” tell us otherwise. They tell us that
most lone parent familiesin this province (84%) are led by
women. We also know that families consist of same sex couples,
sometimes female and sometimes male. We also know that many
families and children are living in poverty, that wages are often
insufficient and that unemployment is atremendous socia and
economic problem in this province.
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Example 2. Equal access to education and opportunity

A widely held view:
Everyone has a right to an education and opportunity to
get ajob based on what you know how to do rather than
whether you are a man or awoman.

Assumption: Men and women areequal and aretreated equally.

Discussion However, women and men do not start from the same place. Men,
more than women, have been fed the message that they can do
thingsif they arewilling to work for it. A young woman may have
the right to an education just like her brother but it isn’t that
simple.

Maybe the young woman does not get encouraged to try non-
traditional work, maybe she has responsibilities for younger
children after school or for household chores. Maybe she has
swallowed all the messages from families, communities, TV and
friends that tell her awomen’ s responsibilities and interests
should be in caring for children, elderly parents and families.
Maybe she has swallowed the message that the family and all its
needs are her responsibility and that if she plansto do that job
well then she will not have time for jobs that will require alot of
her time and energy.

It isimportant to appreciate the different expectations facing men
and women and the different life experiences that influence the
choicesthey make. It is clear that the roles and expectations that
are defined by gender have a big impact on our lives and our
ability to respond to opportunity. The impact and influences of
differences other than gender, such as age, ethnicity, and
disability would be examined in awider diversity analysis.



Gender Equity

Over time it became clear that
“equa” did not mean women
would be treated fairly. For
example picture awomen on
step one of aladder. Sheisat
step one because of the
“systemic inequality” that is
part of women’s experience. A
man is on step five because
compared to most women he
has had some privilegein
society because heismale. If
we treated both equally and
said move up two steps then
the woman would be on step

18

With equal treatment, everyone might advance the
same number of steps, but .....

Equal treatment does not necessarily make things fair.
and
Equal treatment does not necessarily mean equality.

three and the man on step seven. Both would have been treated equally but the
distance between them is the same and does not make things fair.

Thereisadifferent way of
thinking about thingsthat is
called gender equity. Itisa
process of being fair to women
and to men. It meansthat in
order for men and women to
be treated equally, women will
need something extra, such as
affirmative action and pay
equity, in order to make
allowances for the systemic
inequality.

Historica and social

Equity leads to equality.
. [

For men and women to be treated equally,
women will need something extra to make allowances
for systemic inequality.

In the long run, everyone benefits from gender equity.

disadvantages have prevented men and women from operating on alevel playing
field. Everybody benefits from gender equity in the long term because equity
leads to equality. Gender equity is good for al of society: men, women, people
who are poor, people who have a disability, people from diverse ethnic
backgrounds and sexual orientation and people of colour. It works to create social

justicefor all of us.
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Power Imbalancesin Relationship

Power and control, or power imbalances, are most commonly experienced as part
of our day to day lives and relationships. However, thisis not to say that power
imbalances are absent from the “ big picture.” In our society some people have
more power and some people have less power. Adults generally have power over
youth, bosses over workers, teachers over students, men over women,
heterosexuals over homosexuals and so on. The people with less power are more
vulnerable to violence from people in the groups with more power.

We often change sides, so we know what it islike to be powerful and have
privilege and we know what it is to have less power. If we are in the less powerful
position we know how important it is to have the more powerful people support us
and be our dlies.

Power is not always influence over alot of people.

C Power isapart of all our social relationshipsincluding our one on
one relationships

C We need power for our sense of well being and self esteem.
C Power helpsusfedl asif we are somebody, asif we matter and that
we are appreciated by others.

When we are in relationship with somebody, we care about them, we often care
about what they think of us, how they fedl and what they do. Becausewe arein a
relationship, be it good or bad, power is part of that relationship. When thereis no
relationship there is no power. Power is part of the social relationship and it
changes with the kinds of interactions we have. It can be big issue or anot so big
issue. It can be awarm, safe and nurturing power or it can be adestructive, hurtful
power.

Power in arelationship islinked to the dependence of one person on the other. In
healthy relationships the power balance shifts back and forth because we are all
dependent some of the time. Think of it in terms of goals and needs. If | need you
to reach my goal then you have power over me for that situation.
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It is sometimes helpful to sort out our thinking about this by asking :
C Who has the power?
C Who makes the decisions?

C Who has the resources ( money, jobs, social contacts, community
contacts, knowledge and skills)?

C Who is vulnerable to the imbalance of power? Can it lead to
violence?

Theissue of power in relationshipsis very important when you consider
alternative dispute resol ution processes because ADR focuses on people who
share a problem sharing the resolution of the problem. When thereis a power
imbalance between the people who share the problem it may be difficult to engage

in an equitable problem solving process and generate an equitable resolution to
the problem.
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Section 2

Background Information: Canadian Legal System I

In Canada, our legal system is based on the British system. Criminal laws are
written so that a person who commits a crime is charged with an offence against
society. Even if theinjury or harm caused is against a person, the justice system
and thetrial process holds the offender responsible for a crime against society. The
importance of protecting the rights of innocent people is another hallmark of our
criminal law system — some believe that thisis more important than convicting

guilty people.

Civil law deals with disputes between people or between people and government or
compani es — cases such as malpractice or failing to keep up your part of a contract.
Family law isthought of as a separate system but it isabranch of civil law. Unified
Family Courts permit people to deal with both family law matters and criminal law
matters that affect the family in the same court.

The philosophy or way of thinking which underlies our current criminal justice
system includes the following notions:

C Perception: justice must be seen to be done.

C Punishment: the processis often about what type of punishment
suits the situation.

C Deterrence: the system must prevent and discourage people from
offending behaviour.

C Behaviour change: because the circumstances surrounding criminal
behaviour can be a contributing cause, changes to these
circumstances may be necessary.

C Safety of othersisimportant.

Federal laws are the same for al Canadians and are referred to as being in the
federal jurisdiction. Provincial laws guide usin situations that the province has
control over - the provincia jurisdiction. The laws are supposed to be the same for
everybody, are supposed to be consistently applied and promote fairness.
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Concerns Regarding the Justice System

For many years now people in our country and province have been critical of the
justice system, and of the courtsin particular. The court system is adversaria, pits
one person against another and where there are two sides there must be awinner

and aloser.

Other criticisms and concerns;

C

Victims have concerns about not being part of the process and
sometimes feel like they are on trial instead of the person who has
committed the crime. This has been particularly true for women who
arevictims of abuse and violence. The system is often very confusing
and overwhelming.

Many people think the way the justice system operates keeps people
in the system rather than encouraging them to stop committing
crimes.

Y oung people who commit crimes often have deeper needs that are
not being met. Many feel the justice system trains them to become
better at committing a crime rather than meeting the deeper needs.

The length of time it takes for cases to move through the courtsis
another criticism often heard about our current justice system.
Sometimes it takes years to have a case settled. If you are a separated
woman waiting for your share of jointly owned property, this can
cause alot of hardship.

Another concernisthe cost of the system. In criminal law this
includes not only theindividual cost of alawyer but the costs of
police, courtsand jails. In civil law you may have agood case but it
may cost more to bring the case to court than you would receive if
successful.

Many women believe that their reality is not reflected in the laws and
in the courtrooms. One examplein divorce law isthat if you want
custody of your children the court will look at how willing you areto
have the father see them even if he has not shown any interest in
seeing them.
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Many things could be done better:

C The justice system needs to have more of a balance between the
recognition of the victim and their needs and the rights of the person
charged.

C Family law has to take into account the power imbalance and abuse

many women experience at the hands of their partners. The effect
this has on the children has to be considered when making decisions
about custody and access.

C Accessto Lega Aid lawyersisvery necessary but not aways
available. Lega Aid must be given adequate funds to meet the need
for their services.

C Cases need to be dealt with more quickly by the courtsin order to
avoid having to wait months or years for a case to go to court.

Alternative M easures

As stated in the Introduction to this handbook there is a growing trend towards
exploring aternatives to and within the traditional justice system. Alternative
measuresisone “within” the justice system alternative.

Alternative Measur esrefer to formal programs, other than court proceedings.
They may comeinto play before a chargeislaid against a person or after the charge
has been laid. Alternative Measures Programs are designed to balance society’s
right to protection with the needs of the person in conflict with the law. Alternative
measures often include some form of diversion, away of pointing offendersin a
different direction than the court. The main reason for Alternative measuresisto
give thejustice system away of dealing with first time offenders that will
hopefully stop them from committing future offences. Alternative measures can
include community volunteer work, attending a group such as anger management or
ameeting between an offender and victim in a mediation.

In Newfoundland and Labrador we have had a 'Y outh Diversion Program for over
twenty years. In this program the successful completion of an agreement keeps the
offender out of court. The Y outh Diversion Program is described in Section 4.



Diversion includes:

police having achoice not to lay
charges

informal police warnings

informal policereferralsto
community based recreation
services

informal policereferralsto
community based individual or
family intervention services

formal referralsto authorized
alternative measures programs
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Caution

Thereis adanger that victims
rights will not be protected or taken
serioudy when the police have a
choice about whether or not to give
an informa warning or to lay a
charge. The police have alot of
power in this Stuation. For
example, dating violenceisan
increasing problem for young
women. It is a gender issue and we
must not downplay it. By using
diversion with this offence, we are
sending the message that dating
violence is not an issue that
demands serious attention.

At this point we do not have an Adult Alter native M easures Program in this
province. Elsewhere in Canada, such programs offer adult offenders alternatives to
being charged with an offence and going through the formal court system. The
alternatives include programs such as victim offender mediation.

There have been other changes “within” the justice system that affect adultswho
have committed crimes. They should not be confused with Alternative measures
which are aternatives to being charged and going to the formal justice system, that
IS, court. Alternativesto prison areimplemented after the person has been
convicted of acrime.

The alternatives to prison include a spectrum of punishments such as:

conditional sentencing —where a person is sentenced to serve their
time in the community rather than in prison.

suspended sentence — where a suspended sentence is given and the
person is placed on probation and if probation is breached, the
suspended sentence can be revoked and another sentence can be

imposed.



community service—wherea
person is sentenced to provide a
number of hours, weeks or
months of serviceto a
community agency. Thisisan
attempt at paying back or settling
adebt with the community.

options like the electronic
release program. Offendersare
required to wear electronic
bracelets that are monitored. The
offender is usually confined to a
specific area such as their home.
The bracel et | ets the authorities
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Caution

Women have seen dternativesto
prison used as punishment for sexua
assaults and for domestic violence.
Thisis not good enough. This type of
punishment says that these offences
are not very serious since they don't
warrant prison. Thisis especidly true
when the sentences are compared to
those given for property offences,
like bresk and entry, which seem to
attract differ punishments.

know if they have moved outside the area.

This section has introduced some of the alternatives that have evolved within the
traditional justice system. The next section elaborates on the major influences that
impact on current alternatives and those that are being considered.
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Section 3

Major Influenceson Alternatives I

Costs, aternative dispute resolution and restorative justice are the significant
influences on the nature of the aternatives being devel oped.

C Cost: The cost of the legal system, both to individuals who are involved
in actionsin the legal system and to the country, are formidable. The
cost of incarcerating peoplein prisonishigh - over 17 million dollars
per year in Newfoundland and L abrador.

. Alternative Dispute Resolution: acontinuum of problem solving
processes seen as reducing cost and producing more satisfying
resolutions and agreements.

. Restorative Justice: away of looking at crime and conflict. When a
program or policy isrooted in the restorative justice philosophy the
dominant concerns are victim needs, community needs, and offender
needs. Some programs are focused on one group’ s need while
maintaining an interest in the other two groups’ concerns. In other
programs all three are well balanced. Becauseit is a philosophy or vision
of how justice should serve victims, communities and offenders,
restorative justice will influence the way a program or policy unfolds.

These latter two influences, that is ADR as a spectrum of collaborative problem
solving processes and restorative justice as avision or philosophy, overlap and appear
to varying degrees in alternative options. Sometimes the alternative options are not
influenced by either ADR or restorative justice and are driven primarily by cost saving.
Sometimes ADR processes work from arestorative justice philosophy and sometimes
they do not.

When we consider alternative programsit isimportant to be aware of the primary
motivation and perspective supporting these aternatives.

. For some programs the major impetus is to save money, de-congest the court
system or begin intervention with the lowest form of social control.

. For some other programsthe interest isin meeting victim needs more
effectively.
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. Still others want to support offenders returning to communities.

. Some other programs are primarily interested in a process where the people
who share the problem come up with the agreement themselves or find a
satisfactory way to move forward.

These perspectives affect the design of the alternative program. This handbook
suggests how the program design for alternative programs can be made more woman
positive.

Restor ative Justice

Restorative justice is not adistinct model or system of law. Sometimesit is described
as aphilosophy and other times asavision. Thismakesit difficult to understand. In
many respectsit islike choosing to look at conflict, crime and community through a
particular lens - alensthat keepsin mind the needs of the victim, the community and
the offender. Restorative justice encourages dialogue and responsibility for past
behavior while focusing on future problem solving and an understanding of the
obligations created by the offence. Restorative justice views crime as a violation of
one person by another, not smply a breaking of the law.

Restorative justiceis based on the following assumptions:
. victims often need an opportunity to speak about their feelings.

. victims need to have power restored to them that has been taken away by
the experience of an offence.

. victims need recognition of their pain and suffering.

. victims need to understand the offender's motivation for committing
crime.

. offenders often feel the need to make amends.

. offenders often need to have away back into communities so they do not

forever remain outcasts.



There are different kinds of programs based on restorative justice. Most programsin
Canada deal with minor property offences while some deal with more serious crimes

like assault.

Community Justice Forums are an alternative measures program based in the
restorative justice way of thinking. Both the victim and the offender are asked if they
want to participate. If the offender iswilling to accept responsibility for the offending
behaviour/action then this alternative to the court can be used. Community Justice
Forums are used extensively in other provinces and territoriesin Canada. They are
primarily motivated by an emphasis on offender accountability to community and are

believed to effectively reduce recidivism.

The Sentencing Cir cles of aboriginal communities reflect core restorative justice
principles. They involve the victim, demand that offenders accept responsibility for
thelr actions, decide on waysto repair the harm done and provide an opportunity for
reintegration back to the community. Sentencing Circles generally occur after the
offender has been to court and has been convicted. Instead of the judge giving a
sentence, the offender meets with members of the community and they decide how

best he can make amends.

Some restorative justice programs focus on
healing, reconciliation or victims' taking power
back. In these situations the meeting of victim
and offender takes place after the offender has
been dealt with by the formal justice system, the
courts. The offender may even bein prison.
Usually these meetings happen because the
victim has made the request. The victim likely
feelsthisis an important step to getting on with
her life and not letting the offender or the crime
continue to influence her in such abig way.

Those who recommend restorative justice
believe it encourages dialogue, away of talking
that hel ps people understand each other. It
encourages the offender to take responsibility
for past behaviour and challenges people to
focus on future problem solving. In doing these
thingsit helps create an understanding of the
obligations created by the offence, how one
might begin to make things right with the victim
and the community. Community healing isan
important part of thisway of thinking.

Caution

Women who are critical of
programs which use restorative
justice principles see a number of
pitfalls. They are concerned that
the process will result in the
“decriminalization” of crimina acts.
They fear that the offences directed
to these programs will be those that
they have fought long and hard to
have acknowledged by the police
and courts — such as wife assault,
criminal harassment and uttering
threats. They question whether
proper steps are taken for the safety
of the victims and whether the
victims are pressured — subtly or
otherwise — to take part. Most
serious of al isthe apprehension
that the process will support and
sustain power imbalances between
the victim and offender.
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Restorative justice views crime as aviolation of one person by another, not simply asa
breaking of the law.

Alternative Dispute Resolution

Alternative Dispute Resolution, or ADR asit is often called, isaterm that includes a
number of different approaches for resolving disputes. “Alternative’ refersto
resolving disputes without bringing them before the court.

In ADR, the people with the problem name the issues that need to be discussed and
work at creating aresolution. They have more control over mattersthan if alawyer was
negotiating for them or if ajudge was making a decision about their problems.

Some ADR programs are based in the restorative justice way of thinking. These
programs are concerned about participants reaching an understanding of the others
point of view and experience. Thereis an emphasis on the relationship between the
people involved and a belief that the victim, community and offender must be involved
in order to create an opportunity to “make thingsright”.

Other ADR programs do not have this concern. These programs focus on problem
solving and reaching an agreement in an efficient and low cost manner. Disputes
between businesses or between a client and an insurance company might fit into this
category.

ADR includes a number of different processes that go from very informal problem
solving between people to amore formal arbitration. In all situations the people
involved in the dispute choose whether or not they will accept the plan or agreement.

Asyou move aong the ADR spectrum the people with the problem give over the
control of the process and the way the issues are named to the third party. For
example, if two people have a problem and they work it out by themselves they have
total control of the process. If they need a mediator to help them, the mediator isin
charge of the process, but the people with the problem still come up with the
solutions. If an arbitrator isinvolved, then the final decision isleft to the arbitrator and
the people with the problem no longer have control over the final result. The kind of
ADR process used depends on the kind of conflict. We describe six types of ADR
below.



Inter per sonal Conflict Resolution or Interest Based
Negotiation: disputing parties agree to solve their problems by
talking about their concerns face to face and working together
to find aresolution that is mutually acceptable. It isin thisform
of conflict resolution that the disputants maintain the greatest
degree of control. Thisisin essence interest based negotiation.

Conciliation: aconciliator isathird party that encourages
disputing parties to solve their problem. For example he/she
may make suggestions on how to approach the other party to the
conflict, help the person understand her or his underlying
interests, and/or provide shuttle diplomacy (act as ago-
between).

Mediation: mediation isavoluntary, cooperative problem-
solving process in which a person acceptabl e to the disputing
parties assists them in clearly defining the issuesin dispute and
helps them work towards aresolution that is mutually
acceptable. In mediation, disputants are no longer in control of
the processitself, but maintain responsibility for the resolution
of their conflict. Mediation can take place with or without the
assistance of lawyers.

Facilitation: Facilitation isagroup process whereby the
leader (s), often called afacilitator, leads a group through a
process that encourages dialogue, understanding and promotes
group problem solving and decision making. Family Group
Decision Making, Community Justice Forums and Sentencing
circles are examples of facilitation.

Arbitration: an arbitrator isaperson appointed by two
disputing partiesto settle their dispute. In arbitration, the third
party makes ajudgement after hearing both sides of the dispute.
Disputants no longer have decision making power.

Court annexed ADR: when one or more processes such as
mediation, early neutral evaluation, mini trials and arbitration
are incorporated directly into the court process.

N,
L I |

In suitable cases court annexed ADR permits the parties to pursue these processes
voluntarily. In the absence of the parties’ agreement, they could be required to pursue
them before returning to the court. At this point court annexed ADR is not widely

available in Newfoundland and L abrador.
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Concernsregarding ADR

Many advocacy groups are concerned about the implications of community based
alternative dispute resolution programs. Those working towards women’s equality
share these concerns.

C Will ADR mean that government is not taking the full responsibility for
peopl€ srights that are protected by law?

C If communities become involved in providing aternative services, will
there be adequate resources and support services? For example will
women havetimely accessto legal aid lawyers to ensure the agreements
they reach in mediation are fair and that they are not giving away rights?

C Will there be adequate assessment of the cases to ensure that the
standards of the program are maintained or will cost cuts continue to
take away support services?

C Isthe government interested in ADR because ADR is better for people
and communities or is the government interested because it will save
money?

Mediation

Mediation isonly one of the alternative dispute processes but it is the one most
people will identify with ADR. It isused in many different situations as a useful
problem solving process and is sometimes based in the restorative justice way of
thinking. This handbook includes a significant elaboration on Mediation because it can
be used in many different ways and for different purposes.



What is M ediation?

Mediation is a cooperative problem solving process. The mediator, a person

acceptabl e to the disputing parties, helps them move through a process. During the
mediation they clearly define the issues and work towards a solution that is acceptable
to them.

The following overview illustrates the various standpoints or essential understandings
of the premise of mediation. Given these differences, approaches and terminology
might have different meanings or intentions in different contexts.

Bush and Folger (1996) suggest there are four diverging views that can be best
illustrated by describing the story of the development of the particular kind of
mediation.

Satisfaction story: Mediation isatool to reduce court congestion and provide
“higher quality” justicein individual cases. Becauseit isflexible, informal, and based
on consensus, mediation can open up the full dimensions of the problems facing the
parties. Mediation is not limited by legal categories or rules and can help reframe a
contentious dispute as amutual problem. It can thereby produce creative, “win-win”
outcomes that can reach beyond formal rightsto solve problems and satisfy the
parties needsin a particular situation.

Social justice story: Mediation isavehiclefor organizing people and communities
to obtain fairer treatment. Unaffiliated individuals are especially subject to
exploitation and effective community organization can limit such exploitation and
create more social justice. Because of its capacity for reframing issues and focussing
on common interests, mediation can help individuals perceive alarger context in
which they face acommon enemy. Mediation can help strengthen the weak by helping
to establish alliances among them.

Oppression story: Mediation is acovert means of social control and oppression.
Becauseit isinformal and depends on mutual approval of the process and hence the
absence of both procedural and substantive rules, mediation can magnify power
imbalances and open the door to coercion and manipulation by the stronger party.
Mediator “neutrality” excuses the mediator from preventing this.

Transformation story: Mediation isaway to foster qualitative transformation of
human interaction. Because it isinformal and consensual, mediation can allow parties
to define problems and goal s in their own terms, thus validating the importance of
those problems and goals and empowering participants who have a greater sense of
self respect, self reliance and self confidence.



When ismediation used?

By definition mediation is used only when the parties
voluntarily agree to meet to try and resolve differences. It
isused in many different situations.

C

We often hear about mediators being used to
settle labour-management disputes.

An insurance company may hire a mediator
to help resolve aclaim.

Divorcing or separating couplestrying to
resolve custody, access, financial support
and division of property may use mediation
asamutual problem solving process.

Families wanting to address problems
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Caution

There are serious
concerns about mediation
being used as a problem
solving process when an
imbalance of power and
control exigts. Thisis
particularly truein
gtuations of family
violence and child
custody cases. The face
to face meeting provides
an opportunity to
continue the power and
control dynamic of
abusive relationships.

between family members such as parents and teens may chose mediation

to help them.

It can be helpful for community disputes or problems between

neighbours and friends.

Some employers will offer mediation to solve disputes between co-

workersin the workplace.

Mediation is also used in the criminal justice system as an option under alternative
measures. Y outh Diversion workers may feel it is appropriate for the young offender
to meet the victim of the crime. Sometimes the victim iswilling to state what they
need from the offender. Victim offender mediation is not based on the assumption that
both are contributing to the conflict.



Family Mediation

Family mediation generaly dealswith
issues that are subject to family law in the
court system. Advocates of mediation
stress that problems are best solved
within the framework of the family unit.
They say the family is capable of solving
its own problems and thisis a better
choice than going to court.

Family Mediation Canada defines family
mediation as a non-adversarial,
cooperative decision making processin
which aqualified and impartial third party,
“the mediator”, attemptsto help family
members resolve disputes by agreement.
Theresolution isto be voluntary and
based upon sufficient information and
advice for each party. The goa of family
mediationisafair and workable
agreement, not a settlement at any cost.

In St. John's, coupleswho are divorcing
or separating and sorting out issues of
custody, access and financial matters can
obtain mediation services from the
Unified Family Court. The programis
explained in greater detail in Section 4.

What can be mediated?
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Caution

Mediation can trividize family law issues by
letting them be resolved in an informal way,
with settlements kept private and away from
the public record. Keeping family law issues
in the public record is important because it
increases the chance of fairness and makes
sure women in particular get whatever they
are entitled to by law. Thisis especidly
important for the division of property and
other financial matters such as spousal
support payments.

One of the fundamental values of mediation
isthat it isavoluntary process. Many
women have felt that family mediation is
forced upon them even when violence has
existed in the relationship. They fed
pressured — both directly and subtly — into
participating. The explicit pressure happens
because they need to maintain a “friendly
parent” rolein order to be sure to have
custody and/or access to their children. On a
more subtle leve, it happens when mediation
is unconditionally encouraged and presented
as a better aternative than court.

All matters arising out of the breakdown of arelationship and which would usually be
negotiated by lawyers or settled by a court can be the subject of family mediation.
These include custody, access, division of property, child and spousal support.
However, many programs do not mediate property or financia issues without
safeguards to ensure complete financial disclosure.
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What are some featur es of family mediation?

Although family mediation shares many of the same characteristics as other forms of
mediation it does have some unique considerations. A review of the descriptions of

four different programsin Family Mediation in Canada: Implications for Women’s
Equality reveals some of these. It also demonstrates the range of available programs.

Accessto legal counsel: Most programs give consideration to how best to integrate
legal counsel with the mediation process. Some will only go asfar as ensuring
availability of referral information; otherswill strongly encourage the parties to have
legal advice throughout the process or only before signing afinal agreement; some
will welcome the parties’ lawyersto sit in during the mediation discussions; and some
will not proceed to mediate financial issues unless both parties have alawyer.

Screening mechanisms: Many, but not all family mediation services agree that
mediation is not appropriate where a power imbalance or a history of abuseis
detectable. In these circumstances, the St. John’s Unified Family Court will exercise
sensitivity but mediation is not entirely ruled out. A variety of screening tools have
been devel oped and are used to make this determination. The training for and the
screening process itself is different from program to program.

M easur esto protect the safety of a client: Again, the mediation service may have
established practicesto minimizerisk of physical or psychological harm to the
mediating parties. These can include termination of the process by the mediator,
different arrival and departure times and setting well defined ground rules about
contact.

Confidentiality: Generally, family mediation proceeds with the understanding that it
isaconfidential process. If the conflict ends up in court, the discussions held in
mediation are not usually revealed. Most mediators would make parties aware of this
aspect of the process before proceeding.
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Victim Offender Mediation

Victim offender mediation is a process which providesinterested victims the
opportunity to meet the offender in a safe and structured setting. The goal isto hold
offenders directly accountable for their behaviour while providing important
assistance and compensation to the victim. Victim offender mediation is used mostly
for property crimes and is generally based in arestorative justice program.

TheVictim:

C must be willing to meet with the offender.

C has an opportunity to talk about the impact of the crime on them.
C can ask the offender questions they may have.

C can also state what they want to see happen as compensation.

The Offender:
C has to hear about the impact of what they did.
C can take responsibility for their behaviour.

C can make aplan for how they can make amends.

TheMediator:

C creates a safe place for the victim to meet with the offender.

C hel ps the victim and offender move through a process of discussing the
offence.

When arecasesreferred?

In some programs cases are referred to victim offender mediation as part of an
alternative measures program. In this situation a person is charged with acrime and the
case is diverted from the court and trial processto a diversion program.

In other programs cases are sent to mediation after the offender has entered a guilty
pleain the court. In some programs a victim offender meeting is held after the person
has served timein prison. These are often called victim offender meetings or
reconciliation.

How isvictim offender mediation different from other mediation?

In victim offender mediation the parties are no longer called “disputants’ because one
has clearly committed a criminal offence and admitted doing so. The other is clearly
the victim. Theissue of guilt or innocence is not mediated and victims are not
expected to compromise and settle for less than they need to address their losses.
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Victim offender mediation aims to promote understanding through dialogue. It creates
an opportunity for victimsto get power back from the situation by addressing their
emotional needs and need for information. The aim isalso for the offender to take
responsibility for their actions - to be held accountable, to develop empathy and to
make amendsin so far asis possible. It is hoped thiswill lead to less criminal
behaviour in future.

Most victim offender mediation results in a signed agreement. When victim offender
mediation is used as an aternative to court and no agreement is reached, the matter
returns to the court.

When isit appropriate?
Victim offender mediation is not appropriate for all crimes. In all casesit must be
presented as a voluntary choice to the victim. It is appropriate when the offender

accepts responsibility.

What have we lear ned from resear ch about victim
offender mediation?

_ Caution
The following research comments come from Dr.
Mark Umbreit, Centre for Restorative Justice and Critics say that not enough
Mediation. School of Social Work, University of research has been done about
Minnesota (October 1996). how mediation affects people,
the justice system and
. Victims of crime who meet with their communities. Advocates for

women’ s rights say that long
term monitoring and evauation
must be completed. No
research studies have looked

offender are far morelikely to be
satisfied with the justice system
response to their case than similar

victims who go through the normal at the long term impact of the
court process. service. None of the research
known to the authors has
. After meeting the offender, victimsare | included agender inclusive
significantly less fearful of being analysis or women's equality
victimized. perspective.
. Offenders who meet their victim and

are held directly accountable for their behaviour are far more likely to
successfully complete their restitution obligation.
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ADR in an Environment of Systemic I nequality

Women can beinvolved in ADR in many different roles. asvictim, as offender, as
neighbour, as mother of ayoung offender, and as a separating parent. Concerns about
ADR fall into five general areas:

Theinability of the programsto identify and screen out women
who have experienced violence or abuse and situationswherethere
isunequal power and control between the parties. If thewomanis
intimidated or does not feel equal in the relationship she may not be able
to negotiate afair agreement. Most of the woman positive concerns
about ADR are with family mediation and with victim offender

mediation in situations where violence and intimidation may be part of
the relationship.

The capacity of these servicesto protect women’srightsand
entitlements, achieved after many years of fighting for theserights
(such asthe Matrimonial Property Act). ADRisusudly aprivate
affair and not open to the public view. This can be agood thing. On the
other hand it can mean that awoman'’ s rights may not be protected. She
may walk away with lessthan is her right to receive. This could happen
because the emphasisis on the two people involved sharing the problem
- on equal problem solving. On the surface that sounds fair, however
gender analysis reveal s that women and men do not necessarily start
from the same place (See Section 1 of this handbook).

Thelack of mediator regulatory and accountability mechanisms.
Whilethereis anincrease in alternative dispute resolution programs and
specifically family mediation programs, we do not have laws or

regul ations which demand that mediators have credentials. Thisraises
concerns about quality and consistency of the service.

The downloading of gover nment responsibilitiesto communities
without adequate support services. Many programs use volunteer
mediators who have been trained and are willing to do this work. Family
mediation programs that are part of the court system generally use paid
staff. Often volunteer mediators help individuals resolve problems and
represent community commitment and involvement. Thisin turn keeps
the cost of the ADR programs to aminimum. The costs of the legal
systemsin our country (courts, prisons, correctional services) are very
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high so thisis an obvious benefit. On the other hand it is very easy for
governments to take this good will and expect that volunteer programs
will provide services that should be publically funded. Thisisnot anidle
concern.

Theimpact of the privatization of gover nment responsibility. Over
the past 10 years the government has been giving work previously done
by government employeesto private organizations. The postal services
and Canadian parks are two such examples. This privatization, or giving
work that was done by government employeesto private companies, has
also happened to family mediation services. While the mediators are
paid staff, the work is awarded on contract to private firms. This means
that making aprofit will amost certainly be a higher priority than
providing service.

Specific concer ns about women participating in family mediation

Does the woman feel pressured into trying mediation by her partner, or
by the court? Isthisatruly voluntary process ?

|s there a process through which women become informed about their
rights, entitlements and the advantages and disadvantages of dispute
resol ution processes?

Has the relationship been screened so as to detect a power imbalance
that would affect the agreement? Has violence and abuse been ruled out?

If the courts suggest parent education programs prior to divorce - is
mediation presented in an unbiased manner or isit assumed that
mediation is the best way to proceed with family matters regardless of
the situation?

In mediation for divorcing and separating couples, how isfull disclosure
of financial statements ensured so that awoman can bargain for afair
share?

Does the woman also have accessto alawyer before she agreesto
mediation? Will the lawyer be available during the mediation and after to
check the agreement to make sure she isinformed of rights and
entitlements and that the agreement isfair?
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C Does the fact that the courts are so slow pressure the women to choose
mediation?
C If awoman chooses to not continue with the mediation will that affect

how the judge may look at the case?

C Arethe mediator’ s responsibilities clear? For example is the mediator
responsible for making sure the agreement isfair? That the processis
both fair and safe?

. Are sufficient records kept such that we can understand the long term
impact, success and cost of ADR programs?

C How isthe program being monitored and evaluated? Will the records
kept add to our understanding of the issues that are of concern to
women?

These last three pages incorporate views stated in S. A. Goundry et a, 1998, Family Mediation in

Canada: A Review of the Literature and Analysis of Data from Four Publicly Funded Canadian
Mediation Programs







Section 4

Programsin Newfoundland and L abrador I

In the province of Newfoundland and Labrador, we have an aternative measures
program for youth but not for adults.

Youth Diversion
Program

The only long standing victim offender programin
this provinceisthe Y outh Diversion Program.

Y outh Diversion is an alternative measures program within Community Corrections.
Alternative measures are formalized community-based programs, which provide a
direct alternative to judicial proceedings for some young persons. Referralsto
aternative measures will normally be of a pre-charge nature whereby no chargeislad
in court. The youth is aleged to have committed a crime, has not been convicted in
court, but has usually admitted the offence. If the aternative measures agreement is
not completed the young person is then charged in court.

Philosophy

Y outh crime hasits roots in family, community and in the make up of the young
person. Y oung people and their families need to be provided with opportunitiesto
address underlying causes of the youth’sillegal behaviour. Whenever possible they
also need to receive servicesin their home communities that will help them change
their behaviour. The family and community must be part of the plan to have the young
person take responsibility for their misdeeds and to support them in the future.

The model in this province is one of volunteer community management through 30

Y outh Justice Committees. These Y outh Justice Committees work in association with
Regional Health and Community Services Boards to implement an approved provincial
standard as regulated by the Department of Health and Community Services.

Diversion is an alternative to the court for many young persons between their 12" and
18" birthdays accused of afirst time offence. The program generally allows the
offender and the victim an opportunity to meet, in an attempt to reach a mutually
agreeable solution. The youth has a positive and meaningful chance to take
responsibility for their actions through a mediation process which actively integrates
the concerns of the victim.
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Diversion educates young offenders by helping the young person accept responsibility
for the alleged offence and making him or her aware of the impact of the alleged
offence.

What arethefirst steps?

The police are informed when a crime has been committed by a young person. They
conduct an investigation, compile areport and send it to the Crown Attorney. The
Crown Attorney reviews the case and decides whether or not to divert the case from
the courts to an alternative measures program - Y outh Diversion. The Y outh Justice
Committee then decides whether or not the case is suitable for the program based on
the criteria.

What conditions must be met for a young person to participatein diversion?

. they must admit responsibility for the alleged offence.

. there must be sufficient evidence to conclude that the offence was committed
by the young person.
. the partiesinvolved must have a clear understanding of the diversion program,

and the young person must voluntarily agree to participate.
Whoisinvolved?

A diversion worker, employed by Health and Community Services meetswith the
young person to explain the program. The young person’s parents may be with them for
the interview. If the young person agrees to participate in the program, he/she will
meet with atrained volunteer mediator and sometimes with the victim of the crime.
During the meeting they will try to come up with an agreement. The young person can
be accompanied by hisher parents, alawyer or afriend.

What isa Diversion Contract?

The Diversion Contract is awritten document which is designed to address the harm
done and restore harmony between the parties. The terms of the contract may include
any or al of the following:

. averbal or written apology.

C work for acommunity agency/organization.

C work for the victim.

C attendance at educational sessions.

C other termsfelt to be suitable by the victim and the offender.

For information about Y outh Diversion contact your local Health and
Community Services Regional Office or Robin Janes, the Provincial
Coordinator for Alternative Measures (709-729-5164).
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Unified Family Court

The Unified Family Court (UFC) wasiinitially established in St. John’sin 1979. It was
thefirst of itskind in Canada. It provides servicesfor al family mattersto everyone
living on the Avalon and Bonavista Peninsulas.

It isaunique court because it offers a number of servicesin addition to the ones we
associate with court. These include mediation services, preparation of home
assessments, provision of supervised access, parent education programs, and support
groups for children.

UFC Mediation Services

Mediators employed by Unified Family Court provide free mediation servicesto
people living within the UFC jurisdiction. Most mediation deals with custody and
access disputes. Comprehensive mediation is also available for couples who request it.

Pre-mediation Process

Before a mediation proceeds the Mediation Service schedules individual pre-
mediation sessions. These sessions are intended to educate the parties about
mediation, assess the situation and level of conflict, the history and nature of the abuse
and/or intimidation between the parties, power imbalances and the parties’ capacity,
willingness and readiness to proceed with mediation.

Typesof Issuesappropriate for family mediation:

| ssues to be mediated can include:

C with whom should the children live?

C how much time should the children spend with each parent?

C how will decisions about the children’ s education, health and other matters be
decided?

C how should property be divided?
C how much support should be paid?
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Philosophy

The court “believesin the ability of parentsto remain empowered in the family and to
make decisions both short-term and long-term which address the best interests of their
children.” Mediation and other methods (pre-trial and settlement conferences) used to
achieve agreements are strongly encouraged by the court. In situations of family
violence, sensitivity is exercised but use of mediation is not entirely ruled out.

How do you sign up for the M ediation Service?

A person who wants to use the UFC mediation service can call the Court and make an
appointment to see one of the mediators. Referrals also come from lawyers, social
workers, other professionals and the court itself.

What can you expect in the mediation process?

At the beginning of the mediation process, parents can expect to meet separately with
the mediator. After that, several joint sessions with the mediator may be required to
make the necessary decisions about the children and/or the financial matters. The
mediator acts as afacilitator and assists the parentsin this decision making process.

Sometimes the children and/or new partners are involved in the sessions. Thiswould
be done only if it was considered appropriate.

Usually the final decisions made about these matters are written in amediation
agreement. The parents are encouraged to have alawyer review the agreement before
signing it.

What isthe status of the agreement reached by mediation?

The agreement reached by the parents can be incorporated into their separation
agreement or divorce settlement. Until changed, a signed written agreement isalegally
binding agreement.

Isthe mediation process confidential ?

Although full disclosureis required regarding the issues of custody, access, property
division and finances, what is discussed in mediation is usually treated as confidential,.
Mediators are obligated by law to report disclosure of child abuse to the proper
authorities. Mediators will assist the individual in obtaining further assistance when
disclosure of domestic violence arises. The confidentiality of the mediation process
should be discussed with the mediator at the first meeting.

For information on the services provided by Unified Family Court call 709-
729-2258.
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Community Mediation Services

Since 1983 there has been interest in acommunity based mediation service for adults
in St. John’s. Community Mediation Services(CM S) was established in 1995 asa
charitable organization with avoluntary Board of Directors. Since that time CM S has
been providing servicesto St. John’s and other areas of the province.

Philosophy

CMS promotes peace and restorative justice within the community by empowering
people to settle disputes using peaceful resolution processes. The organizationis
community based and rooted in transformative and social justice principles.

What servicesare provided?

With restorative justice principles forming the foundation of its work, mediation and
other conflict resolution processes are offered to organizations and individuals
through a co-mediation model. In St. John's, the group has been taking referrals from
the Community Policing Program, Royal Newfoundland Constabulary. If the strategy
Is adopted by the Department of Justice, CM S hopes to provide victim offender
mediation to certain cases diverted from the court. A similar program is being
considered in the Happy Valley Goose Bay area. In addition, mediation is available for
people who wish to resolve disputes within community groups, organizations,
workplaces and in situations involving housing issues.

Community Mediation Services offerstraining in Interpersonal Conflict Resolution,
and Mediation Skills Levels One and Two at different locationsin the province. While
some of the services are provided free of charge, other programs are funded by
government or other agencies.

Who arethe M ediator s?

Individuals with an interest in conflict resolution provide CM S services and they come
from varied occupationa and personal backgrounds. All mediators are volunteers and
must meet qualifications established by CMS. These include successful completion
of 64 hours of training, apprenticeship involving six to eight mediation sessions with
experienced mediators and continuing evaluation.

For moreinformation call 709-729-4169
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Glossary I

arbitration: where aperson is appointed by two disputing parties to settle their
dispute.

alternative disputeresolution: an umbrellaterm used to refer to avariety of ways
of dealing with disputes in which the people with the problem have varying degrees of
control over the naming of the issues and the process.

alternative measures. refersto formalised programs other than court proceedings
which can be used before or after acriminal chargeislaid.

conciliation: aconciliator isathird party who encourages and assists disputing
parties to solve their problem by making suggestions, hel ping them understand their
underlying interests, and acting as a go-between.

conflict resolution: isavery broad term referring to many forms of dispute
resolution.

court-annexed ADR: processes such as mediation, early neutral evaluation, mini
trials and arbitration which are incorporated directly into the court process.

custody/access assessment: custody and assess assessments are not dispute
resol ution mechanisms but are reports, generally prepared by a social worker or family
counsellor, which assist the judge in determining custody and access iSsues.

diversion: the process of diverting youth or adults who commit acts that could be
considered criminal away from the traditional court system.

family mediation: generally considered to be mediation dealing with issuesthat are
subject to family law in the court system.

gender equality: focuses on achieving equitable outcomes for women and men rather
than treating women and men asif they are the same.

gender equity: isthe process of being fair to women by compensating for historical
and social disadvantages that prevent women from operating on alevel playing field.

gender inclusive analysis atool and approach that can be used to correct biases that
impact on women. It recognizes that to the extent that a policy has an impact on
people, it will very likely have different impacts on women and men because they have
different roles, expectations and life experiences.
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gender neutral analysis assumesthat all people are affected by policies/programs
in the same way or that there is a neutral impact on people as aresult of a
policy/program.

gender vssex: Sex refersto the biological differences between men and women.
Gender refersto the socially constructed roles and responsibilities of women and
men.

inter per sonal conflict resolution: when disputing parties agree to solve their
problems by talking about their concerns face to face and working together to find a
resolution that is mutually acceptable.

litigation or court adjudication: Most people refer to thisas“going to court”. A
judge settles the dispute after hearing both sides, usually through their lawyers.

mediation: avoluntary problem-solving process in which athird party assiststhe
disputing parties towards a resolution that is mutually acceptable to them.

restorative justice: aphilosophical framework or way of thinking about crime and
conflict rather than adistinct model or particular process. It is usually focussed on the
needs of the person harmed.

victim/offender mediation: mediation which providesthe victim of crime an
opportunity to meet the offender in a safe and structured setting, to hold the offender
directly accountable and to address the victim’s needs.
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